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Court of Appeals of the District of Columbia. 


No. 310V. 

Amy K. Mayo ct al., Exceptants, Appellants, 

vs. 

Americus Wiiedox et al., Executors. 


1 I, Sarah J. Belknap Whedon, wife of Americus Whedon, 

now living in Washington, I). C., being of sound mind, mem¬ 
ory and understanding, considering the uncertainty of the duration 
of this mortal existence, and being desirous of settling my worldly 
affairs in a manner different from that which would be followed 
should 1 die intestate, I do now make, publish and declare this to be 
my last Will and Testament, hereby revoking and making null and 
void any and all former and other Wills or Testaments heretofore 
made by me. 

First. I herebv will and direct that mv mortal remains shall be 
buried in Cave Hill Cemetery, in Louisville, Ky., and that my grave 
be properly marked. 

Second. I hereby will and direct that all my just debts and funeral 
expenses shall be paid by my executors, to be hereinafter named, as 
soon after my decease as shall be convenient, out of that portion of 
my estate which may l>e most available. 

Third. I give, devise and bequeath to my beloved husband, 
Americus Whedon, in addition to a former agreement, Ten (10) 
Georgia & Alabama Railroad bonds; Five (5) Southern Railway 
bonds, and Five (5) Kansas City Southern Railway bonds; also all 
my jewelry, wearing apparel and other personal effects not otherwise 
herein specifically devised, to be distributed among my family as in 
his judgment may seem best. 

Fourth. I give, devise and bequeath to our daughter, Elizabeth 
C. Wickersham, the sum of Eleven Thousand ($11,000.00) Dollars; 
also my diamond ear-rings; my pearl dog collar, and my pearl 
necklace. 

Fifth. I give, devise and bequeath to our daughter, Kate W. Bon¬ 
nie, of Louisville, Ky., One Thousand ($1,000.00) Dollars, to be 
paid to her in cash. 

Sixth. I give, devise and bequeath to our son, Robert A. Whedon, 
of Phoenix, Arizona, One Thousand ($1,000.00) Dollars, to be paid 
to him in cash. 
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Seventh. I give, devise and bequeath to the three children 
of my 

V 

1 . 


half-brother, Samuel K. (Iirdler, now deceased, as follows: to Amy 
K. Mayo, of Los Angeles, Cal., one railroad Ixmd of the face value of 
One Thousand ($1,000.00) Dollars; to John L. (iirdler, of Los An¬ 
geles, Cal., one railroad Umd of the face value of One Thousand 
($1,000.00) Dollars; to Helen (Iirdler, of Los Angeles, Cal., eight 
railroad bonds of the face value of One Thousand ($1,000.00) 
Dollars each. 

Eighth. I give, devise and bequeath to my brother, Lewis (iirdler, 
of Jeffersonville, Ind., all of my shares of stock in the Union Cement 
A Lime Company: all of my shares of stock in the Aetna Powder 
Company; also all real estate owned by me in Clark County, Indiana. 

Ninth. 1 give, devise and bequeath to Dr. Charles II. Peck and 
Betsy E. Peck, bis wife, of New York City, the sum of Five Thou¬ 
sand ($ 0 , 000 . 00 ) Dollars, in trust for their infant son, Dexter Belk¬ 
nap Peck, placing no restrictions upon them whatever regarding its 
care or expenditure, trusting entirely to their judgment to guard 
their child’s interest. 

Tenth. 1 give, devise and bequeath to my name child, Jane Belk¬ 
nap (Iirdler, daughter of my nephew, Tom M. (Iirdler, my watch 
with the diamond monogram J. B., and the pin which belongs with it. 

Eleventh. I give, devise and bequeath to my friend Mrs. Martin 
Bijur, of Louisville. Ky., the sum of Five Hundred ($500.00) 
Dollars, to be paid to her in cash as a token of love and affection. 

Twelfth. 1 give, devise and bequeath to my friend, Mrs. Carrie 
Cha^e, wife of Charles E. Chase, of Louisville, Kv., two railroad bonds 
of the face value of One Thousand ($1,000.00) Dollars each. 

Thirteenth. 1 give, devise and bequeath to Mrs. Mary Fay Wright, 
of New York City, my Russian Sable fur neck piece. 

Fourteenth. I give, devise and bequeath to my friend, Mrs. 
3 Narcissa Adams, of Battle Creek, Mich., two railroad bonds 
of the face value of One Thousand ($1,000.00) Dollars each. 

Fifteenth. 1 give, devise and bequeath to my niece, Jennie G. 
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Morris, of Jeffersonville, Ind., my heart shaped diamond pin. 

Sixteenth. I give, devise and bequeath to my niece Kate (Iirdler 
Fitch, of Detroit, Mich., my green opal pin. 

Seventeenth. I give, devise and bequeath to my niece, Emily Clird- 
ler Cawein, of Louisville. Ky., my sapphire bracelet. 

Eighteenth. 1 give, devise and bequeath to our granddaughter, 
Dorothy Bonnie, of Louisville, Ky., my diamond and sapphire ring. 

Nineteenth. I give, devise and bequeath to Mrs. Katherine Iloltz- 
man, of Washington, D. C„ my diamond lorgnette and chain. 

Twentieth. I give, devise and bequeath to our grandson Morgan 
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AV. A\ ickersham, of Washington, I). C., the sum of One Thousand 
($1,000.00) Dollars to he paid to him in cash. 

Twenty-first. I give, devise and bequeath to my dear friend Jane 
Grey Syme, of Washington, 1). C., my Christian Science pin, as a 
token of my love and affection for her. 

Twenty-second. I give, devise and bequeath to the f irst Church 
of Christ, Scientist, of Washington, 1). C., the sum of Five Thou¬ 
sand ($5,000.00) Dollars, to be paid to it in cash. 

Twenty-third. 1 give, devise and bequeath to the Young Men’s 
Christian Association, of Marblehead, Massachusetts, one bond of 
the face value of One Thousand ($1,000.00) Dollars. 

Twenty-fourth. I give, devise and bequeath to the Humane Soci¬ 
ety, of Marblehead, Massachusetts, one bond of the face value of One 
Thousand ($1,000.00) Dollars. 

Twenty-fifth. I give, devise and bequeath to the Cave Hill Ceme¬ 
tery, of Louisville, Kv., the sum of Five Hundred ($500.00) 
4 Dollars, the income from which shall he used for the purpose 
of keeping in order my family burial lot in said Ceneterv. 

Twenty-sixth. I give, devise and bequeath all the rest and residue 
of my estate wherever situate and of whatsoever kind and nature, 
real, personal and mixed, to mv nephews and nieces, the eleven chil¬ 
dren of my two brothers, Richard Girdler and Lewis Girdler; that is 
to say, to Gardner Girdler, of Eddvville, Oregon; Emily Girdler 
Cawein, of Louis- 
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ville, Kv., Tracy Girdler, of Louisville, Kv., Elinor Johnebeck, of 
Louisville, Kv., Alice Matlack, of Louisville, Ky., Glover Isaac, of 
Louisville, Ky., Jennie G. Morris, of Jeffersonville, Ind., Kate G. 
Fitch, of Detroit, Mich., Tom M. Girdler, of Pittsburg, Penn., Lewis 
T. Girdler, of Muskegon, Mich., and John Girdler, of LeGrand, Ore¬ 
gon, to be divided equally, share and share alike; and if any of them 
should die leaving issue, then such issue shall receive the share due 
such deceased parent; the shares herein devised to my nieces shall 
he for their own sole and separate use flee from any marital rights 
of her husband if she he married. Provided however, that from the 
share herein devised to my nephew, Lewis T. Girdler, there shall he 
deducted the sum of Three Thousand ($3,000.00) Dollars already 
advanced to him, and he shall he discharged from further obligation 
by reason of said advance; also the share herein devised to my niece, 
Alice Matlack, shall he held in trust hv the Fidelity and Columbia 
Trust Company, of Louisville, Kv., for her use during her lifetime 
and then said share shall he divided equally between her children. 

Twentv-seventh. 1 hereby will and direct that in the event that 
any of the beneficiaries under this my last Will and Testament he not 
living at the time of my decease then the share given, devised and be¬ 
queathed to them shall revert to and become a part of the resi- 
5 due of my estate and l>e disposed of as herein provided. 

Twenty-eighth. 1 hereby will and direct that any legatee 
or beneficiary under this Will who institutes, starts or maintains any 
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legal action for the puq>ose of breaking this Will or changing any 
of the terms or provisions herein, shall be deprived of the share de¬ 
vised to them, and such share shall revert to and l>ecome a part of the 
residue of my estate and l>e disposed of as already herein provided. 

Twenty-ninth. 1 hereby appoint my husband, Americus Whedon, 
and daughter, Elizabeth 0. Wickersham, 1 m» th of Washington, I). C., 
as the executors of this my last Will and Testament, and empower 
them to sell and convev anv of niv real or personal estate that mav be 
necessarv in the settlement of mv estate without the aid or consent 
of anv Court, bv 

V / » 
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private or public sale as they may determine, and to execute such 
deeds as may be necessary to such sale or for the conveyancing of 
any of the property held by me at the time of my decease that may 
become advisable, and 1 especially request that they l>e not required 
to file anv inventory of mv estate, nor to furnish l>ond with suretv for 
the performance of their trust. 

Witness mv hand and seal to this mv last Will and Testament, this 
the 5th dav of June, A. D., 1014. 

SARAH J. BELKNAP WHEDON. [seal.] 

Signed by the said testator, Sarah J. Belknap Whedon, as her last 
Will and Testament, in the presence of us, who at her request, and in 
her presence, and in the presence of each other, have hereunto sub- 
scribed our names as witnesses. 

Name, OLIVER A. PHELPS, 

Address, Southern lildt/., Washinyton, D. C. 

Name, LELAND EMANUEL, 

Address, 2024 11 th St. A . IT. 

Name. FLORA T. PHELPS, 

Address, 2550 14 th St. A. IF. 


G Codicil. 

I, Sarah J. Belknap Whedon, of Washington, I). C., having made 
mv last Will and Testament, bearing date the 5th dav of 
June, A. D. 1014, do now make this codicil, to be taken as a part of 
the same: 

First. I hereby ratify and confirm said Will in every respect, save 
so far as any part of it is inconsistent with this codicil; 

Whereas, by my said Will 1 have bequeathed to my brother, Lewis 
Girdler, “all of my shares of stock in the Aetna Powder Co.”, 1 now 
hereby revoke that bequest, and in lieu thereof, do give, devise and 
bequeath to him, my said brother, Lewis Girdler, Two Hundred 
(200) shares of the Preferred Stock of the Aetna Explosive Com¬ 
pany; Fifty (50) Shares of the Common Stock of the Aetna Ex¬ 
plosive Company; Five (5) bonds of the Aetna Explosive Company 
of the face value of One Thousand ($1,000.00) Dollars each, anil 
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600 

00 



m 

Mrs.Carrie Chase,Hash.Chat A 

|j 







StL Bonds 

ii 


2,080 

00 



n 

Mrs.Iarolssa Adams 

1! i 







2 Bash.Chat k StL Bonds 

! 


2,080 

00 



■ 

” Jennie G.Morrls, 

|l 


I 





diamond pin 

600.00 

| 

| 



j 


6 Aetna Exp.Bonda 

4.600.00 


6,000 

00 



If 

” Eats G. Pitch, 


1 

1 


j 



opal pin 

100.00 


» 





6 Aetna Exp.Bonds 

4.600.00 


4.600 00 



«• 

* Emily G.Cawein 


1 






sapphire bracelet 

60.00' 


♦ 





6 Aetna Exp.Bonds 

4.600.00 

ii 

j 

4,660 

00 



■ 

Miss.Dorothy Bonnie, 

ii 






diamond and sapphire ring 1 

l. 

160 

00 



w 

Mre.Eatherine Holtsman, 

Ii 1 

jj 


f 




lorgnette and ohain 

1 

i j 

• 

jj 

100 00 



m 

Morgan W.Vlokerdhaa.oaah 



1,000 

00 1 



If 

Miss.Jane Grey Syme,C.S.pln 


| 

1 

t 

H 

! 

40 

00! 

. 



Amounts carried forward. 

i 

393,086 j56 jj 

$144,317 42 


AVo . 3 » 0 

P- > *!>. 


(12) 








V.UcC.3 


(5) 













/'■»r ‘ft 


Kt.tf.im' 1*1 -III KSF MEN1S 


REPORT UKD3.R RULE 18: 


5 - #1000. 5f general mortgage gold 
bonds of the Cincinnati, Hamilton an3 
Dayton Railroad Co., due 1942. Hoe. from 
2201 to 220E incl., appraised at 

a . !t 

fbOOO of the Refurdl/ig mortgage 4% 

coupon gold bonds of the St. Louis and 
San i'rancisco Railroad Co. due July 1, 

1914, (Deposited with Central TruBt Co., 

H. Y.), appraised at 62, 

5 #1000 4$ first mortgage 100 year ( 
gold bonds of the Kansas City 8c Pacific 
Railroad Co., due 1990, Hos. 1322, 1326, 
il327. 1328 and 1329. appraised at 70, 

I 

Certificate of Deposit lo. HY-225 
for #4000 face value of first mortgage 5# 
30- year gold bonds of the Western Pacific 
Railway Co. (Deposited with Equitable Trust! 
Co. of B.Y. under agreemnt of May 1, 1915) 
•appraised at 35 

4 #1000 4# Purchuse money mortgage 
gold bonds of the Chicago Railway Co., due 
Reb. 1, 1927, Hos. 1978 to 1981, incl., ap¬ 
praised at 62 • 

} l 

4 #100 4£. adjustment income bonds of 
the Chicago Railwayp Co., due Feb. 1, 1927 * 
Hos. from A-1059 to A-1062, inol..appraised 
at 34 


Soript Certf. Ho. A837 for #20 for 
fractional interest in adjustment incoma 
bonds of the Ohioago Railways Co., appraised 
at 30 |l 

4 #100 C 4-1/2$ collateral trust gold 
bonds of the xnterborough Metropolitan Co. 
due Apl. 1, 1956, Hos. 

Appraised C 

9 #1000 4% first mortgage 30 year 
! gold bonds of tfc<* St. Louis, Iron Mountain 
and Southern Railway Oo,.(River and Gulf 
i Divisions) duel 1933, Hos, from 29861 to 
j 29869, incl. appraised at 68, 

5 #1000 4$ general lien gold bonds 
the Erie Railroad Co., due Jan. 1, 1996, 

Hos 12984, 20279, 19007. 20278, 3437, 
appraised at 74-1/2 

j h 

4 #1000 4/c consolidated mortgage gold 
bonds o?' the Hassau Electric Railroad Co., 
due Jan. 1, 1951. Hos. 8302, 8304, 4291 and 
4282, appraised at 73, 

A mount* catutd fot'ttird 


* 3,000 00 ; 


3,100 00 


3.500 00 


1,400 00 


2,480 00 


136 00 


6 00 


3,040 00; 


6,120 00j 


3,725 0C> 


2.920 00 
#29,427 00 


/"l-Vo 3 ) « 
f J U. 


(14 ) 













US B 


Foum No 124. 


( 7 J 


•FTS KMIIVCI* 


nism MSEMF.KTS 


/ipought fon.'mi/ 

. j 

5 <<1000 first mortgage 50 year 4# 
coupon gold bonds o" the Chicago Great 
Western Railroad Co , due Sept. 1, 1959, 

Nos. from 3182 to 3186, incl., appraised 
at 70 - 

3 $1000 4£ coupon gold bonde (Louis¬ 
ville & Nashville Collateral) of the 
Atlantic Coast Line Railroad Co., due Oct. 

1. 1952, Nos. 10645, 10844 and 10646, ap- ' 
praised at 87 » 


*>29,427 00: 


I 


15 *1000 re unding mortgage gold bonds 
4 o; the Kansas City, Fort ccott and 
Memphis Railroad Co. due 1936, Nos. from 
4210 to 4224, appraised at 74, 


1 ylOOO 5% first consolidated mort¬ 
gage gold bonds of the Nashville, Chatta¬ 
nooga and St. Louie Railway, due 1928, No., 
14615, 16010,16009, 16011 & 16012, ap¬ 
praised at 104 » 

4 $1000 4f« development and general 
mortgage gold bonds (Series A) of the 
Southern Railway Co , due Apl. 1, 1956, 

Nos. . appraised at 70 

503-1/2 shares of the preferred stock 
of the Aetna Explosive Co., Inc. par $100, \ 
Certfs. Nos. 

appraised f 83 


3,500 00 


2,610 00 


11,100 


1.040 


00 


j! 

00 

i: 


it 


2.000 00 


41.790 50 


957 shares of the Common stock oi the 
Aetna Explosives Co. , par $100.. certfs 
Nos. 

appraised at $158 


H5551 

for 12 

shares 

H4542 

16 

ft 

H1294 

16 

ft 

H 113 

8 

ft 

A 439 

55 

H 

A1449 

12 

v» 

A 83 

54 

If 

A 490 

8 

tl 


TST 


" of the 
Preferred stock of the General Chemioal 
Company par $100, appraised at $177-1/2 per 
share ■ 

Receipt No. 88 of the Titl9 Gua antee 
and Trust Co. .or Certf. No. 137 for 10 
shores of the FirBt preferred stock of the 
General Chemical Co. of California, de¬ 
posited pursuant to General Chemical 
Co.’s. Circular dated Nov. 25, 1914, par 
*100. appraised at 177-1/2 per share. 


50,402 00 


32.127 50 


ji 


1,775 00‘ 


Amounts rartud fomtud 

/Wo. (15) 

P )o-" 


$176,572 00 









MSB 


Fomm No 124 


(8) 


/>’/>’'tgkt fort* ■■•ri 


Certf, Ho. 39 for 20 chares 

60 2 

77 7 

87 36 

100 10 

71 " of the 

Capital stock of the National Chemical Co. 
of Cleveland, Ohio, par #10., appraised at 
no ascertainable market value. 

Certf. Ho. 321 for 3 shares 

222 9 

T? " of the 

Capital Gtock of the Lov,5avllle Cotton 
Mills Co., par *100 (Ins. Xentuoky), ap¬ 
praised at *100. per share, 


%SSFT> BMtlVEl* 


*176,672 00 


MnHI'K'FMFNT* 


0 00 


r\r\ 


1.200 00 


Capital stock of the Geyser Mining 8c 
Milling Co., pax #10. (Silver Cliff, Col.) i 
appraised at no market value. 

Certf. No. 85 for 200.shares 
143 200 

169 600 

81 600 

60 600 

, 147 500 

142 200 

SECS” " of the 

Capital stock of the Tempest Mining and 
Milling Co. (Louisville, Xy.) par *10. 
appraised at no market value. 


* Certf. 

No. 81 for 

20 shares 

> : 


79 

20 


1 ! 


87 

20 


: 



V5 " 


of the 

Capital stock 

of the Fussell Ice Cream 

Co., par *50 

(Sami.Hart 

V.P. ) 

(T. A. 

i i 

Wiokersham, Tr. ) appraised at 

*50. 

per 

share. 





3,000 00 

i 

Certf. 

No. C94 jor 100 

shares 



695 

100 



1 


696 

100 



1 


926 

100 



1 


50 

100 





3047 

600 



! 


697 

68 




4929 

483 



1 



TFST 

If 

of the 


00 I 


0 00 


Certf. Ho. 109 for 30 shares of the 
Capital stock of the Falls City (Xy. j 
Malleable Iron and Steel Works, (Ino.Xy. ) 
Appreised at no market value, 

Certf. Ho. 73 for 7-1/2 shares 
26 1-1/ 2 

| " of the 

Capital stock of the Southern Warehouse 
and Transfer Co. (Inc. Xy. ) par $100, 
appraised at no market value, 

'Certf. No. 117 for 500 shares of the 
,Capital 6tock c the Moulton Min_ng Co. of 


! i; 

0 00 i? 

! (• 




0 00 


Ams>un/t < otntj fot 


*180,772 00| 


/\U>, ^ 


(16) 








‘Vomu No. 1 24 


(9) 


LEE 


« .1 

45SKTS VfrtlXTLP I 


I 


I 


Spokane, Washington, (Inc. Wash. ), par 
£1.25, appraised at no market value, 

Certf. Ho. 14 for 6 eharee of the 
Capital etock of the Los Soldados Rubber 
Co. par $50. (Inc. N. J.) appraised at no 
market value, 

Certf. Ho. 53 r or 17 aharea 

164 14 

135 41 

68 20 

23 83_ 

Tf5~ * of the 

Capital atock of the national Metal Co. 

[par $50. (Inc. B. J. ) Appraised at no 
j market value, 

Certf. Ho. 1853 for 1 share of the 
Capital stock of the Louis-ille Property 
1 Co. par $100 (Inc. Ky.) Appraised at $100 

I 

The following atocke are held by the 
j Fidelity and Columbia Zrust Company pend¬ 
ing litigation, pursuant to agreement 
dated June 21, 1915, between Americas 
Whedon and Elisabeth C. Vickersham, Ex¬ 
ecutors of the estate of Sarah J. Belknap 
Whedon, deceased and the Fidelity and 
Columbia Trust Cc. of Louisville, Ky. 
(Agreement exhibited to appraisers.) 


Certf. Ho. 184 for 25 shares 
72 25 

29 60 

l50 " 


$180,772 00 


0 00 


I 


of the 

Capital stock of the Samson Cordage Works 
of Mass, par $100., appraised at flEO per 
‘ share, 

Certf. Ho. C-14012 for £0 shares 
" HYI-4650 10 

vr " of 

the Louisville and Hashville R. R. .Co., par 
;#100, appraised at $129. per share. 


I 


I 


And with the following notes: 


Hote of Lewis T. Sir Her, dated 
Jan. 15, 1907 interest at by> 

Botes of T. A. Wlokersham, dated, 
April 20, and July 15, 1912 interest at £$ 


0 ! 00 


0 00 


100 00 


12,000 00 


7,740 00 


3,000 001 


6,000 00 


AmoMtt/s tutnrd fonratd 


/K-3 ^ \ ^ 


1 


(17) 


MSBrsSEMCKTS 




»• . — .. 















\ 


(10) 


$12£,00 Interest on 6 Southern Railway 6# bonda, 

$250.00 " "10 Georgia A Alabama Railway 5$ bonds, and 

$125.00 " "5 Kansas City Southern Railway 5£ bonds 

% 

received in July 1916 inadvertently omitted will be inoluded 
in next report. 
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Seven (7) fractional bonds of the Aetna Explosive Company of the 
face value of Fifty ($50) Dollars each. 

Second. I give, devise and bequeath to my Moved husband, 
Americus Whedon, in addition to that already devised, Six (6) 
bonds of the Aetna Explosive Company of the face value of One 
Thousand ($1,000.00) Dollars each. 

Third. I give, devise and bequeath to each of the six (G) children 
of my brother, Richard (Iirdler, Five (5) l>onds of the Aetna Ex¬ 
plosive Company of the face value of One Thousand ($1,000.00) 
Dollars each. 

Fourth. I give, devise and bequeath to each of the five (5) chil¬ 
dren of my brother, Lewis (iirdler, Five (5) bonds of the Aetna Ex¬ 
plosive Company of the face value of One Thousand ($1,000.00) 
Dollars each. 

Fifth. I give, devise and bequeath to my nephew, John L. Cdrdler, 
in addition to that already devised, Two (2) bonds of the Aetna Ex¬ 
plosive Company of the face value of One Thousand ($1,000.00)- 
Dollars each. 

7 Sixth. I give, devise and bequeath to my niece, Helen 
(Iirdler, in addition to that already devised, Two (2) bonds 

of the Aetna Explosive Company of the face value of One Thousand 
($1,000.00) Dollars each. 

In witness whereof, 1, Sarah J. Belknap W hedon, have to this, 
codicil to my last Will and Testament, subscribed my name, this 
16th day of April, A. D. 1015. 

SARAH J. BELKNAP WIIEDON. [seal.] 

Signed and declared by the said Sarah J. Belknap Whedon as and 
for a codicil to her last Will and Testament in the presence of us, 
who, at her request, and in her presence and in the presence of each 
other have hereunto sut>scril>ed our names as witnesses. 

Name, FLORA T. PHELPS, 

Address, 2536 14 th St. X. W. 

Name, LELAND EMANUEL, 

A ddress, 3225 1 \th St. A. 11 . 

Name, OLIVER A. PHELPS, 

Address, Southern Unitdinff. 

(Endorsement: Will of Sarah J. Belknap A\ hedon, filed Jun- 5, 
1915. James Tanner, Register of Wills,^D. C., Clerk of Probate 
Court. Admitted to probate Jun- 14, 1915.) 

8 Memorandum: Order admitting A\ ill and Codicil to pro¬ 
bate and record and granting Letters Testamentary to Ameri¬ 
cus Whedon and Elizabeth C. W ickersham, June 14, 1915. 


(Here follow lithographed pages numbered 9 to 18, inclusive.) 
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Form No. 12.'. 


Brought fot ~.nn d. 


Totals, 


ASSETS 

RECEIVED. 


IHSHl’KSK- 

MKNTS. 


District ok Coumiua, To uit: 

We, Americus Wliedon ami Elizabeth C. Wickersham, Executors 
of the Estate of Sarah J. Relknap Wliedon, late of the City of Wash¬ 
ington, District of Columbia, deceased, do solemnly swear that the 
foregoing account is just and true, and that we have bona tide paid, 
or secured to he paid, the several sums for which we claim credit and 
allowances. 

AMERICAS W HE DON. 
ELIZABETH C. WICKEHSI1 AM. 


Sworn to and subscribed before me this 14th dav of August, A. D. 
191(». 

WM. C. TAYLOR, 

Deputy Urtfister of Will* for the District of 

('oluinhin, (Jerk of the Prohntc Court. 

-, Justice. 

In the Supreme Court of the District of Columbia, Holding a Probate 

( ourt. 


On this — day of-, A. D. 191—, the foregoing account, being 

now presented for approval, the same is, after examination by the 
Court, approved and passed. 
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20 Supreme Court of the District of Columbia, Holding Probate 

Court. 


Report of the Register of Wills under Rule 18. 

No. 21833. Administration. 

Estate ok Sarah J. Belknap Wiiedon, Deceased. 

I Certify that Americus Wiiedon and Elizabeth C. Wickersham, 
Executors, has this day exhibited to me, under Rule 18, of the Pro¬ 
hate Court, the securities described in the attached report, together 
with the bank book, duly balanced, showing the deposits to the credit 
of this estate, as set out in the report, and that the securities and 
lK)ok have been examined and verified in accordance with said rule 
except the stocks held by the Fidelity and Columbia Trust Co., of 
Louisville, Kv., in accordance with the agreement dated June 21, 
1915. 

WM. C. TAYLOR. 

Aug. 14, 1910. 

(Endorsement: First Account of Executors, filed Jul- 18, 1910. 
Janies Tanner, Register of Wills, D. C. Clerk of Probate Court.) 


21 Exceptions and Objections to Account of Executors. 

Come now Amy K. Mayo, and Helen Girdler, beneficiaries, as lega¬ 
tees, under the will of Sarah J. Belknap Whedon, deceased, bv their 
attorney herein, and object and except to the Account of the Ex¬ 
ecutors filed herein for approval by the Court on the 15th day of 
August, 1910, for the reasons as hereinafter set forth. 

1. The Executors, under said last will and testament, by their said 
Account filed herein, have designated therein, that the above named 
legatees are to receive certain specified bonds, namely,—Amy K. 
Mayo, One (1) Inter-Met. bond, $760.00;—Helen Girdler, Four (4) 
Inter.-Met. bonds, $3,040.00,—Four (4) So. Ry. Bonds, $2,800.00, 
Two (2) Aetna Exp. bond, $1,800.00,—totalling $7,640.00, said 
amounts designated as dollars, presumably meaning, the appraised, 
or market value of said bonds, which said Executors propose to dis¬ 
tribute by said Account, to the beneficiaries under the will, as named 
herein. 

2. Under and by virtue of Para. Seven (7) of said last will and 
testament of Sarah J. Belknap Whedon, deceased, the said legatees, 
Amy K. Mayo, and Helen Girdler, are l>equeathed railroad bonds 
of the face value of one thousand dollars, ($1,000.00) and eight 
thousand dollars, ($8,000.00) respectively, and under the Codicil to 
said last will and testament, the said Helen Girdler, by Para. Sixth 
(6) thereof, is bequeathed also, two (2) bonds of the Aetna Ex- 
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plosive Company, of the face value of one thousand dollars 
($1,000.00) each. 

8. The said bequests to these beneficiaries named herein, under 
said Para. Seven (7) as aforesaid, being in effect general legacies, 
these Exceptants respectfully complain to the Court, that the said 
Executors, bv their said Account which it is asked that the Court 
approve, have not complied, and are not complying, with the terms 
of said will of Sarah .1. Belknap Whedon, deceased, in Para. 
22 Seven, (7) thereof,—because, it is apparent that said Execu¬ 
tors have designed that these legatees are to receive—if said 
Account is approved—railroad, or traction, public utility, bonds, of 
considerably less value than one and eight thousand dollars, respect¬ 
ively, as aforesaid, and this, these Exceptants maintain, the said Ex¬ 
ecutors have no lawful right to demand that these beneficiaries shall 
so accept in satisfaction of the legacies bequeathed to them in said 
hist will and testament. 

4. These Exceptants further object to the ratification and approval 
of said Account, for the reason that, it is apparent from an exam¬ 
ination of said Account, that said Executors have discriminated 
against these l»eneticiaries named herein, in the matter of designat¬ 
ing the bonds they are to receive, and by giving, or attempting to 
give, to other beneficiaries named in said last will and testament, 
bonds of (apparently) a greater value than those intended for these 
beneficiaries. These Exceptants complain to the Court, that no such 
discretion is vested in the said Executors under and by virtue of said 
last will and testament of said Sarah J. Belknap Whedon, deceased, 
and by so discriminating against these Exceptants, as aforesaid, the 
said Executors are attempting an inequitable and unwarranted dis¬ 
tribution of the legacies directed by said will to be made, and this 
they have no lawful right so to do. 

5. These Exceptants also object to the ratification and approval of 
said Account, for the reason that, in said Account these beneficiaries 
are designated to receive certain “Inter.-Met. bonds”, as aforesaid, 
and Exceptants complain to the Court, that said Inter.-Met. bonds 
are not railroad bonds, but are, on the contrary, what are known as, 
traction, public utility bonds, and thus these beneficiaries 


2 

are designated to receive, if a distribution under said Account is 
allowed bv the Court, bonds of a different character than the said 
Sarah J. Belknap Whedon has specified in her said last will and 
testament. 

23 Wherefore, these Exceptants object and except to said Ac¬ 

count, and the distribution indicated therein, and pray the 
Court to grant such relief as the premises herein warrant and demand. 

ENOCH A. CHASE, 

Attorney for Amy K. Mayo and Helen Girdler. 

(Endorsement: Exceptions & Objections to Account of Executors, 
(filed for approval Aug. 15,/Id) Filed Aug. 14, 1916, James Tan¬ 
ner, Register of Wills, I). C., Clerk of Probate Court.) 
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24 Exceptions and Objections to Account of Executors. 

Conies now John L. Girdler, a beneficiary as legatee, under the last 
will and testament of Sarah J. Belknap Whedon, deceased, hv his 
attorney herein, and objects and excepts to the Account of the Execu¬ 
tors filed herein for approval by the Court on the 15th. day of August, 
1916, for the reasons as hereinafter set forth. 

1. The Executors, under said last will and testament, by their said 
Account tiled herein, have designated therein, that the above named 
legatee is to receive certain specified bonds, namely, One (1) “Inter- 
Met. bond*’, $700.00, and Two (2) Aetna Ex. bonds, $1,800.00, said 
amounts designated as dollars, presumably meaning, the appraised 
or market value of said bonds, which said Executors propose to dis¬ 
tribute by said Account, to this legatee named herein. 

2. Under and by virtue of Para. Seven (7) of said last will and 
testament of Sarah J. Belknap Whedon, deceased, the said. John L. 
Girdler, this Exceptant, is bequeathed, “one railroad bond of the face 
value of One thousand ($1,000.00) Dollars ’, and under the Codicil 
thereof, at Para. “Fifth”, he is further bequeathed, Two (2) bonds 
of the Aetna Explosive Company of the face value of One thousand 
($1,000.00) Dollars each. 

3. The said bequest to this legatee, under said Para. Seven, (7) as 
aforesaid, being in effect a general legacy, this Exceptant respectfully 
complains to the Court,, that the said Executors, by their said Account 
which it is asked that the Court approve, have not complied, and are 
not complying, with the terms of said last will of Sarah J. Belknap 
Whedon, deceased, in Para. Seven (7) thereof, because, it is apparent 
that said Executors have designated that this legatee is to receive—if 
said Account is approved—a railroad, or traction, public utility, 
bond, of considerably less value than one thousand dollars, 

($1,000.00) as aforesaid, and this, exceptant maintains, the 

25 said Executors have no lawful right to demand, that this 
beneficiary shall so accept in satisfaction of the legacy be¬ 
queathed to him in said last will and testament. 

4. This Exceptant further objects to the approval of said Account, 
for the reason that, it is apparent from an examination of said Ac¬ 
count, that said Executors have discriminated against this legatee, 
in the matter of designating the bond he is to receive, and bv giving 
or attempting to give, to other beneficiaries named in said last will 
and testament, bonds of (apparently) a greater value than that in¬ 
tended for this beneficiary. This Exceptant complains to the Court, 
that no such discretion is vested in the said Executors under and by 
virtue of said last will and testament of Sarah J. Belknap Whedon, 
deceased, and by so discriminating against this Exceptant, as afore¬ 
said, the said Executors are attempting an inequitable and unwar¬ 
ranted distribution of the legacies directed by said will to lie made, 
and this they have no lawful right so to do. 

5. This Exceptant also objects to the approval of said Account, for 
the reason that, in said Account this beneficiary is designated to re¬ 
ceive a certain “Inter-Met. bond”, as aforesaid, and Exceptant com- 

2—3107a 
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plains to the Court, that said Inter-Met. Bond is not a railroad bond, 
but is, on the contrary, what is known as a traction, public utility 
ImmmI, and thus this beneficiary is designated to receive, if a distribu¬ 
tion under said Account is allowed bv the Court, a bond of a different 
character than specified in said last will and testament of Sarah J. 
Belknap Whedon. deceased. 

b. This Kxceptant further and finally complains to the Court, that 
this said legacy bequeathed to him under and hv virtue of Para. 
Seven (7) of said last will and testament of Sarah J. Belknap Whe¬ 
don, as aforesaid, l>eing in effect a general legacy, said Fx- 
2b editors are neither warranted nor justified in attempting to 
force him to take from among the assets of said estate, a secur¬ 
ity, or securities, of doubtful value, in satisfaction of his legacy. 

Wherefore, this Kxceptant objects and excepts to said Account, and 
the distribution indicated therein, and prays the Court to grant sud: 
relief as the premises herein warrant and demand. 

ENOCH A. CHASE, 

At torn e\j for John L. Gird ter. 

(Endorsement: Exceptions and Objections to Account of Execu¬ 
tors. Filed Aug. lb, 101 (>. James Tanner, Register of Wills, I). C. 
Clerk of Probate Court.) 


27 


This cause coming on for hearing on the exceptions filed 
to the first account of the executors, it is by the court this 1st 
day of November, 1 ‘Jlb, 

Ordered that this cause be and it is referred to William C. Tavlor, 
Deputy Register of Wills, as a Special Master to take such testimony 
as may be adduced before him, touching the claim of said executors 
for allowance of attorney's fee in the sum of $3.f>00.00, and showing 
the character and amount of services rendered by Mr. Oliver A. 
Phelps on behalf of said executors; also the character and amount 
of sendees rendered by said executors as such and bearing upon their 
claim for allowance of commissions; and their right to retain from 
distribution a portion of the residuum of the estate to cover any 
amount or amounts said executors may 1 h? called upon to pay out as 
a result of certain litigation now pending in the courts of Louis¬ 
ville, Ky. 

It is further ordered that the exceptants John L. Girdler, Amy K. 
Mayo and Helen Girdler may offer such evidence before said Special 
Master as they may desire on the question of the character of railroad 
bonds which should be distributed to them under the provisions of 
said will. 

WENDELL P. STAFFORD, Justice. 


(Endorsement: Older referring cause to W. C. Taylor, as Special 
Master. Filed Nov. 1, 191b. James Tanner, Register of Wills, I). C. 
Clerk of Probate Court.) 
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liS In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 

Administration. No. 21833. 

In the Matter of the Estate of Sarah .1. Belknap Wiiedon, 

Deceased. 

Report of Special Master. 

On November 1, 191(>, this Court signed the following order re¬ 
ferring the uIhiyc entitled cause to me as Special Master: 


On .July 18, 1918 the First Account of the Executors was filed, 
and on August 14, 1910 the affidavit under Rule 10 was filed by the 
executors. In connection with this First Account the executors filed 
an informal statement setting forth the condition of the estate and 
the manner in which the distribution of certain personal property 
had l>een effected. 

On August 14, 1910 exceptions and objections were filed in this 
Court by Enoch A. Chase, Esquire, attorney on behalf of Amy K. 
Mayo and Helen Oirdler, beneficiaries, as legatees under the will of 
the said decedent, wherein these exceptants object to the ratification 
and approval by the court of the First Account of the executors on 
the ground that by the terms of the will of the said decedent, these 
exceptants, Amy K. Mayo and Helen Oirdler are bequeathed rail¬ 
road bonds of the face value of $1,000.(10 and $8,000.00, respectively, 
and by the terms of the codicil to said will of said decedent, exceptant 
Helen Oirdler was bequeathed two bonds of the Aetna Ex- 
29 plosive Company of the face value of $1,000.00 each. Ex¬ 
ceptants complain that these bequests are in effect general lega¬ 
cies and that the executors are not complying with the terms of the 
said will of decedent in that the^e above named excepting legatees are 
designated by this First Account, if approved, to receive railroad or 
traction, public utility bonds of considerably less value than 
$1,000.00 and $8,000.00. respectively. Exceptants further complain 
that said executors have discriminated against them in the matter of 
the designation of these bonds in favor of other beneficiaries, and that 
no such discretion is vested in said executors bv the terms of the will 
of said decedent and that executors are attempting an inequitable and 
unwarranted distribution of the legacies. 

On August 10, 1910 exceptions and objections to the First Account 
of the Executors were filed by Enoch A. Chase, Esquire, attorney on 
behalf of John I.. Oirdler, one of the legatees under the will of the 
said decedent in which he, John L. Oirdler, makes complaint similar 
to those of the exceptants, Amy K. Mayo and Helen Oirdler, and in 
this exceptant sets forth that the legacy bequeathed to him under 
the terms of the last will of the said decedent, being in effect a general 
legacy, the said executors are not warranted or justified in attempting 
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to force him to take from among the assets of the said estate, a 
security or securities of doubtful value in satisfaction of his legacy. 


On Noveml>er 22. 1010 there was a hearing before the Special 
Auditor. William 0. Taylor, Esq., pursuant to notice and agreement, 
at which hearing there were present: The Special Auditor, Win. C. 
Taylor, Esq.; Oliver A. Phelps, Esq., attorney for the Estate; Enoch 
A. Chase, Esq., attornev for the legatees Amv K. Mavo, Helen 
30 Oirdler and John E. Oirdler; and John J. Hamilton, Esq., 
attorney for certain exceptants. 

On behalf of Amv K. Mavo, John E. Oirdler and Helen Oirdler, 
legatees and exceptants, testimony was offered in the form of three 
affidavits in lieu of oral testimony, in accordance with a stipulation 
and agreement l>etween the respective counsel, filed in this Court. 
These affidavits were bv Mr. A vent Childress of New York Citv, of 
the firm of Rauscher 6c Childress of that City; Mr. A. Rol>ert Elmore 
of Washington, 1\ C., of the firm of Flather, Moorhead 6c Elmore of 
that City, which firm is represented on the New York Stock Ex¬ 
change by Mr. J. Upshur Moorhead; and Mr. Eugene A. Ailes of 
Washington, D. C.. manager of the local office of The National City 
Company of New York City, bond brokers. Each of these deponents 
makes oath in substance to the fact that the bonds listed and famil¬ 
iarly known as “Tnter.-Met.” bonds, meaning Interborough-Metro¬ 
politan collateral Trust 4Mi per cent, bonds, due 1950, are the bonds 
of the Interborough-Metropolitan Company of New York, an electric 
street railwav. and are not known to the bond brokers as railroad 

7 

bonds, hut as electric street railway, or public utility bonds and are 
so classified in both Poor s and Moody's Manuals. Air. Childress fur¬ 
ther says that they are listed under the heading of “Street Railway 
Bonds” on the New York Stock Exchange official daily quotation 
sheet. 

This testimony, in affidavit form, sustains the exceptions of the 
legatees, Amy K. Mavo, John E. Oirdler, and Helen Oirdler, in their 
contention that the intention of the said testatrix could not l»e con¬ 
sidered as carried out when the last will and testament expressly 
gives, devise and bequeathes to each of these three legatees a legacy 
of railroad bonds and the First Account of the executors, if approved, 
designates to each of these legatees a legacy of “Inter.-Met.” bonds 
in satisfaction of the legacy as set forth in the will. 


31 The Special Master, after carefully reviewing all of the pro¬ 

ceedings had in this case, the evidence taken before the Spe¬ 
cial Master and the oral arguments of counsel, respectfully recom¬ 
mends to the Court the following: 

1. That the exceptions filed by Enoch A. Chase, Esq., as attorney 
for Amy K. Mayo, Helen Oirdler and John Oirdler, be sustained, 
and that the executors be directed to distribute to the legatees rail¬ 
road bonds at their face value: i. e., the value printed on the 
bonds.—See Words and Phrases page 2637. 

******* 
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(Endorsement: Report of Special Master. Filed Jan. 8, 1917. 
James Tanner, Register of Wills, I). C. Clerk of Probate Court.) 


32 Exceptions to Report of Special Master. 

Come now Amy K. Mayo, Helen Girdler, and John L. Girdler, 
legatees under the last will and testament of decedent, Sarah J. Belk¬ 
nap Whedon, deceased, and Exceptors and Objectors to the Account 
of the Executors fded herein for approval by the Court on the 15th. 
day of August, 1915, and further object and except to the ratification 
and approval by the Court, of the Report of the Special Master, filed 
herein the 8th. day of January, 1917, for the reason that; in saic* 
Report, the said Special Master has recommended to the Court, that 
these legatees be given, in place of “Inter-Met.” bonds, (meaning 
bonds of the Interborough Metropolitan Company of New York) 
which said Special Master finds not to l>e railroad l>onds,—other 
bonds of the face value of one thousand dollars, ($1,000.00) which 
shall l>e railroad bonds in fact, and not street railway, or other kinds 
of bonds. The legatees named herein contend, that they are entitled 
to, under said will, railroad bonds of the value of one thousand, 
eight thousand, and one thousand dollars, respectively, as set forth 
in their said Exceptions filed herein to the said Account of the Ex¬ 
ecutors, which the Court was asked to approve, and for these reasons 
the said legatees object and except to so much of said Special Master’s 
Report as recommends to the contrarv to the Court. 

ENOCH A. CHASE, 

Attorney for Amy K. Mayo, Helen 

Girdler, and John L. Girdler. 

(Endorsement: Exceptions to Report of Special Master. Filed 
Jan. 19, 1917. James Tanner, Register of Wills, D. C. Clerk of 
Probate Court.) 

33 This cause coming on to be heard upon the report of the 
Special Master, and various exceptions filed thereto having 

been duly considered, it is this 25th day of April, 1917, 

Ordered and decreed that the exceptions of Amy K. Mayo, Helen 
Girdler, John L. Girdler and Oliver A. Phelps to said report be and 
they are overruled. 

It is further ordered and decreed that the first exception filed by 
Kate G. Fitch and others to said report be and it is sustained, and that 
the second exception filed by Kate G. Fitch and others to said report 
be and it is overruled. 

It is further ordered and decreed that there shall be allowed to the 
executors as commissions for their services 4Vj per cent on the prin¬ 
cipal and income of said estate after the appraisement of the stocks 
belonging to said estate has been amended so that the appraised 
value of the 369 shares of the common stock of the Aetna Explosives 
Company will be reduced from $58,302.00 to $9,200.00. 

It is further ordered and decreed that upon the restatement of the 
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executors’.account in accordance with this decree, said executors shall 
make distribution of said estate, retaining, however, for the present 
from said distribution the sum of $25,000.00 in addition to securities 
on deposit with the Louisville Trust Company, appraised at $19,- 
740.00, until the final settlement of the litigation now pending in the 
State of Kentucky against said estate. 

In all other respects the Special Master's report is ratified and 
confirmed. 


WENDELL P. STAFFORD. Justice . 


From which said foregoing decree, the legatees, John L. Girdler, 
Helen Giidler and Amy K. Mayo (heretofore filing exeep- 
.‘>4 tions and objections to the first account of the executors 
filed herein) except, or to so much thereof as over¬ 
rules the exceptions and objections of these said legatees, as orig¬ 
inally filed herein to the said first account of the executors, and note 
•/ 

an appeal to the Court of Appeals of the District of Columbia, the 
court thereupon fixing the supersedeas bond for such appeal as noted 
in the sum of ten thousand dollars. 

WENDELL P. STAFFORD, Justice. 


From the foregoing decree, the executors note an appeal to the 
Court of Appeals, and the appeal bond is fixed at $190. if for costs, or 
$10,000. if a supersedeas bond. 

WENDELL P. STAFFORD, Justice. 


(Endorsement: Order overruling exceptions to Account. Filed 
April 25, 1917. James Tanner, Register of Wills, I). C. Clerk of 
Probate Court.) 

85 In the Supreme Court of the District of Columbia, Holding a 

Probate Court. 


In re Estate of Saraii J. 


Helena!* Wiiedon. 


Deceased. 


Number 2183d. Administration. 


Amy K. Mayo, Helen Girdler. and John L. Girdler, Exceptants 

and Appellants, 


vs. 


Americas Wiiedon and Elizabeth C. Wickersiiam, Executors 

and Appellees. 

Designation of Record on Appeal. 


Register of Wills, District of Columbia:— 

You will please have the following papers, in the above entitled 
cause, prepared for a transcript of record, in the matter of the anpeal 
of Amy K. Mayo, Helen Girdler, and John L. Girdler, to the Court 
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of Appeals of the District of Columbia, from the decree of the Pro¬ 
bate Court, signed by Mr. Justice Stafford on the 25th. of April, 
1917. 

1. Certified copy of last will and testament of Sarah J. Belknap 
Whedon, deceased, dated June 5, 1914, and Codicil thereto, dated, 
April 10, 1915. 

A memorandum of the order, or decree, admitting this last will, 
and Codicil, to probate and record, and the appointment, or issuance 
of letters testamentary, to Americas Whedon, and Elizabeth C. Wick- 
ersham, as Executors thereof, with the date of same. 

2. First Account of Americas Whedon, and Elizabeth C. Wicker- 
sham, Executors. 

8. Exceptions and Objections to Account (First) of Executors, 
filed by Amv K. Mavo and Helen Girdler, legatees. 

4. Exceptions and Objections to Account of Executors, tiled by 
John L. Girdler, Legatee. 

5. Order of Probate Court, November 1, 1910, referring cause to 
William C. Taylor, Deputy Register of Wills, as Special Master, to 

take testimony. 

36 6. Report of Special Master, filed January 8th, 1917, the 

Heading thereof, and the following parts; from line 4 top of 
page 6 to line 9 (from top) page 7: 

From line 5 (beginning with line 0) on page 10, to and including 
line 14. 

7. Exceptions of Amy K. Mayo, Helen Girdler, and John L. Gird¬ 
ler, to Report of Special Master. 

8. Final decree of Probate Court, April 25, 1917, over-ruling Ex¬ 
ceptions of Amy K. Mayo, Helen Girdler, and John L. Girdler, 
legatees. (This is the final decree of Justice Stafford that made dis¬ 
position of the various Exceptions and Objections, filed both to the 
First Account of the Executors, and the Report of the Special 
Master.) 

ENOCH A. CHASE, 
Attorney for Appellants and Excep¬ 
tants, Amy 1\. Mayo, Helen Gird¬ 
ler, and John L. Girdler, Union 
Trust Building, Wash., D. C. 


(Endorsement: Designation of record on appeal. Filed May 18, 
1917. James Tanner, Register of Wills, I). C., Clerk of Probate 
Court.) 

37 Enoch A. Chase, 

Attorney and Counsellor at Law, 

Union Trust Bldg., 

Washington, I). C. 

May 18, 1917. 

William C. Taylor, Dep. Reg. of Wills, Supreme Court, D. C., Emery 
Bldg., City. 

Dear Mr. Taylor: In addition to the corrections T made on my 
Designation of Record on Appeal, which I mailed to you last night, 
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wherein I changed Item 6, relating to Special Master’s Report, I 
wish to include also in that same Item 6, the following: (relating to 
Special Master’s Report) “On Page Three (3) beginning with line 4 
(from top) to and including line 12, on page 4”. 

Mr. Phelps called me up and made this suggestion this morning 
over the telephone, and since 1 think it well spoken, I adopt it. After 
patching my Designation of Record on Appeal twice now, I feel sure 
it is at last in satisfactory condition. Mr. Hamilton and Mr. Phelps 
are both satisfied. 

Yerv sincerely yours, 

ENOCH A. CHASE. 


38 Supreme Court of the District of Columbia, Holding a Probate 

Court. 


District of Colfmbia, To wit: 

T, James Tanner, Register of Wills for the District of Columbia, 
Clerk of the Probate Court, do hereby certify the foregoing pages, 
numbered from 1 to 37, inclusive, to Ik? true copies of the originals 
of certain papers on file in the oflice of the Register of Wills, Clerk 
of the Probate Court, in case No. 21833, estate of Sarah J. Relknap 
Whedon. deceased, wherein Amy K. Mayo, John L. Girdler and 
Helen Girdler. Exceptants, are appellants, and Americus Whedon 
and Elizabeth C. Wickersham, Executors, are appellees, the same con¬ 
stituting a full, true, and correct transcript of record of proceedings 
bad in said cause according to the Designation of counsel filed 
therein and made a part hereof. 

1 further certify. That the bond for appeal, in the penalty of 
One Hundred dollars, was duly filed bv said appellants, and approved 
bv said Court on the 15th dav of Mav, A. D. 1017. 

In testimony whereof, I hereunto suWribe my name and affix 
the seal of the said Probate Court, this 23rd day of May, A. D. 1917. 

| Seal Supreme Court of the District of Columbia, Probate 

Jurisdiction.] 

JAMES TANNER, 

Register of Wills for the District of Columbia, 

Clerk of the Probate Court. 


39 [ Endorsed:] No. 21833. Estate of Sarah J. Relknap Whe¬ 

don, deceased. Amy K. Mayo, Helen Girdler, & John L. 
Girdler, Exceptants and Appellants, vs. Americus Whedon & Eliza¬ 
beth C. Wickersham, Executors and Appellees. Oflice of Register 
of Wills, Washington, I). C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3107. Amy K. Mayo et al., exceptants, appellants, vs. Americus 
Whedon et ah. executors. Court of Appeals, District of Columbia. 
Filed Jul- 9, 1917. Henry W. Hodges, clerk. 
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IN THE 


Court of Appeals of tlje 
listrtrt of Columbia 


OCTOBER TERM, 1917 
Number 3107 


Number 9, SPECIAL CALENDAR 


Amy K. Mayo, John L. Girdler and 
Helen Girdler, 

Exceptants , Appellants , 

vs. 

Americus Whedon and 
Elizabeth C. Wickersham, 

Executors. 


BRIEF FOR APPELLANTS 

APPEAL FROM THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA 


STATEMENT OF THE CASE. 

This is an appeal from the Supreme Court of the 
District of Columbia sitting in probate, that court having 
refused to sustain, as a whole, the exceptions filed by 
apellant legatees to the First Account of the Executors 
for the Estate of Sarah J. Belknap Whedon, deceased. 
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By paragraph “Seventh ” of decedent's last will and tes¬ 
tament (Record, page 2—“1".) the appellant legatees, 
Amy K. Mayo, John L. Girdler, and Helen Girdler, 
were bequeathed “railroad" bonds “of the face value” 
of one thousand, one thousand, and eight thousand 
dollars, respectively. 

The bequests were in the following language: 

“Seventh, l give, devise and bequeath to the 
three children of my half-brother, Samuel K. 
Girdler, now deceased, as follows: to Amy K. 
Mayo, of Los Angeles, Cal., one railroad bond 
of the face value of One Thousand ($1,000.00) 
Dollars; to John L. Girdler. of Los Angeles, Cal., 
one railroad bond of the face value of One Thou¬ 
sand (1,000.00) Dollars; to Helen Girdler, of 
Los Angeles, Cal., eight railroad bonds of the 
face value of One Thousand (1,000.00) Dollars 
each. 

By Paragraphs “Fifth" and “Sixth" of the Codicil 
to said will, decedant made certain other bequests to 
appellants. John L. Girdler and Helen Girdler, of Aetna 
Explosive Company bonds, but these two latter bequests 
form no part of this appeal and will not lie hereinafter 
noticed. 

In July, 1910, the Executors for Mrs. Whedon’s Estate, 
Americus Whedon and Elizabeth C. Wickersham, tiled 
their First Account and asked the Court's approval there¬ 
of. which gave rise to various exceptions and objections 
being entered thereto, among which the exceptions of 
these appellants appeared for the Court’s consideration. 
(Record. Page 7 —“21".) The exceptions and object¬ 
ions on behalf of Amv K. Mayo and Helen Girdler 
were first filed and those on behalf of John L. Girdler 
(Record. Page 9—“24".) a few days thereafter, hut 




all were considered together by the Court below, since 
all were substantially of the same general character. 

Appellants complained bv their exceptions, that the 
will of the testatrix had bequeathed to them each, “rail- 
road bonds of the face value of a thousand dollars, while 
by the First Account, which the Court was asked to 
approve, the executors had designated them to receive 
certain “Inter.-Met. bonds, among others, of apparently 
very poor and depreciated market value, and some South¬ 
ern Railway bonds, also of low and depreciated market 
value; that the designated "Inter-Met. bonds, (meaning. 
Interborough-Metropolitan Company of New York, an 
electric street radwav.) were not railroad bonds, but 
were in fact what are known as. traction, public utility 
bonds; that if the Account was approved as filed, these 
legatees would be forced to accept bonds of considerable 
less value than one thousand and eight thousand dollars, 
respectively, and this the legatee exceptants maintained 
the executors had no lawful right to demand or compel 
them to do; and furthermore, the exceptants objected, 
that the executors had discriminated against them, in 
that, they had given, or attempted to give, to other legatees 
named m the will, bonds of apparently a greater market 
value than those intended for these exceptants, and by so 
doing, or attempting so to do. the executors sought to ex¬ 
ercise a discretion in the matter of distributing the legacies 
under the will of the testatrix, for which no authority 
whatever can be found in the document itself; and, that 
such unwarranted discrimination was unjust and in¬ 
equitable. 

These exceptions and various others raised at the time, 
coining on for hearing before Mr. Justice Stafford sitting 
in Frobate, the Court was not impressed with the merit 
of appellant’s contentions, except that, the Court was 
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doubtful alxnit the “Inter.-Met.” bonds being really rail¬ 
road bonds, and since other contentions raised necessitated 
the account and exceptions thereto being referred to a 
special master, the Court appointed Mr. Taylor, the 
Deputy Register of Wills, as such Special Master, to take 
the necessary testimony. (Record. Page 10—“27.”) 
in this reference to the Special Master, it was ordered, 
“that the exceptants John L. Girdler, Amy K. Mayo and 
Helen Girdler, may offer such evidence before said 
Special Master as they may desire on the question of the 
character of railroad bonds which should be distributed 
to them under the provisions of said will.” 


In due time Special Master Taylor, filed his report, 
(Record, Pages 11. 12—“29”, “30”, “31”.) in which 
he found that the designated “Inter.-Met.” bonds were 
not in fact railroad bonds, but what are generally known 
as traction, public utility bonds and the recommendation 
was made to the Court that the exceptions filed upon be- 
halt of these appellants lx* sustained, and that the ex¬ 
ecutors be directed to distribute to these legatees, rail¬ 
road bonds at their face value, namely, “the value printed 
on the bonds.” The other portions of the exceptions 
and objections of these legatees were not commented 
upon at all in the Special Master’s report and for some 
unaccountable reason, the Court’s decree, which referred 
the matter to the Special Master, was also silent in this 
respect. However, counsel for appellants can assure 
this Court that it was the clear intention of the Justice 
of the lower court to overrule all the exceptions of appel¬ 
lants, with the exception of that one part touching the 
question of whether or not the “Inter.-Met.” bonds were 
in fact railroad bonds or some other kind of bonds, and 


if that result is reached by inference from the record, 
rather than a clear statement, the fault for the hiatus is 
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plural and doubtless more to be attributed to the attor¬ 
neys presenting the decree, than to the learned Justice 
who presided in the Probate Court at the time. 

Lpon the filing of the Special Master's Report, failing 
as it did to satisfy the exceptions and objections noted 
by these legatees in the first instance, it became necessary 
for counsel on their behalf to file additional exceptions 
to the Report of the Special Master, ( Record, page 13— 
“•‘12 ) and in these exceptions it was again complained 
to the Court below, that these legatees contended they 
were entitled, under said will, to railroad bonds of the 
value one thousand, eight thousand, and one thousand 


dollars, respectively, as set forth in their original excep¬ 
tions and objections, “and for these reasons the legatees 
object and except to so much of said Special Master’s 
Report as recommends the contrary to the Court.” 

The exceptions of appellants to the Sj>ecial Master’s 
Report were overruled by the Trial Justice (Record, 


page 13—“33”.) hv a decree signed the 2f>th day of 
April, 1917, and from such refusal, and the prior ruling 
of the lower Court, the appellant legatees have appealed 
to this Court for relief. The questions presented for 
this Court to decide are. what is the character of the 
bequests to these appellants in the will of Mrs. Whedon, 
general, or specific, and if general legacies, as appellants 
contend, in what manner should the legacies be satisfied. 

Was there an unjust and unwarrented discrimination at¬ 
tempted by the executors, when they designated other 

legatees named in the will, to receive bonds of apparently 
a greater market value than those designated in their 
first account to be given to these appellants—having due 
regard for the fact that the will of decedent apparently 
vests the executors with no such direct authority or dis¬ 
cretion; —and finally, whether or not the executors 




can practically compel these legatees to accept doubtful 
securities from among the assets of decedent’s estate in 
satisfaction of the testatrix’s bequests to them, or on the 
contrary, should the executors be directed to realize on 
such assets, and to pay these legacies, either in good 
securities worth, approximately at least their face value, 
or in cash, if the legatees are willing to accept cash in 
lieu thereof. 

ASSIGNMENT OF ERRORS. 

1. The Court below erred, in not sustaining the ex¬ 
ceptions and objections tiled bv appellants to the First Ac¬ 
count of the executors. 

2. The Court below erred, in not sustaining the ex¬ 
ceptions and objections bled by appellants to the Report 
of the Special Master. 

ARGUMENT. 

We shall address our argument first, as to the char¬ 
acter of the bequests to these appellant legatees. In this 
connection we may say at the outset, that a bequest of 
“railroad bonds of the face value of one thousand dol¬ 
lars. or eight thousand dollars.” without further direc¬ 
tion or suggestion to the executors to satisfy the same 
out of any particular Ixmds among the assets of the 
testator’s estate, or without using the expression, my 
bo mis, or in fact any words that would indicate an in- 
tention upon the part of the testator to designate any 
certain, specific bonds, is a general legacy, answering 
every logical and best definition of a general legacy to 
be found among the decisions as well as the text writers. 
An authority no less than Schouler in his work on Wills, 
Executors and Administrators, says (5th Ed., Vol. 2. 
Sect. 1401 ) : 

“Or. to proceed with the distinction, should a 
testator bequeath $10,000.00 in the public funds, 
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or $10,000.00 in first-class railroad bonds, or sim¬ 
ply $10,000.00, the legacy would be general; 
w hile, on the other hand, the bequest of ‘my stock 
in the public funds,’ or. ‘Of my railroad bonds,’ 
answering such a description, or ‘of $10,000.00 
out of my savings bank deposit in B,’ it will be 
specific.” 

And from Beach on Wills we quote the following: 

“A direction that ten thousand dollars be paid 
to a legatee in cash, stock, notes, or bonds which 
the testator might leave at his death, is not a 
specific legacy of the stocks, hut a general legacy 
of ten thousand dollars.” 

Front the Case Notes of Vol. 11 , L. R. A. (New Se¬ 
ries), page 50, under re Snyder, 217 Pa., p. < 1, we quote 
the following definitions: 


“A bequest of the money due upon specifically 
described securities is a general legacy.” Brons- 
don v. W inter, 1 Ambl., 57. 


“A testamentary gift of 

j o 

capital stock in the South 
general legacy of quantity.” 


‘the sum of £2.000 


Sea Company' is a 

Ibid. 


“A gift of a definite number of pounds sterling, 
‘in the Old Annuity stock of the South Sea Com¬ 
pany.’ is a general legacy.” Purse v. Snaplin, 
1 Atk., 414. 


“A legacy of a stated sum of money in railroad 
bonds is general, and not specific.” Gilmer v. 
same. -12 Ala., 0. 


“A testamentary gift to a named legatee, of a 

• c? o 

stated sum of money in Confederate States Bonds, 
is a general legacy.” Ibid. 


/ 




“A legacy <>t .shares of stock given generally 
and without any indication that the testator in¬ 
tended to bequeath particular stock held by him 
at the date of the will, or existing as a part of 
his estate, is a general legacy.” 

In Kenaday v. Sinnott, 179 l\ S., page til8, Mr. 
Chief justice Fuller, speaking for that Court, said: 

“W illiams says in reference to the different 
kinds i f legacies that: * A legacy is general when 
it is so given as not to amount to a lxxjuest of a 
particular thing or money of the testator, dis¬ 
tinguished from ill others of the same kind. A 
legacy is specific when it is a liequest of a speci¬ 
fied part of the testator's personal estate, which is 
so distinguished ... A legacy of quantity 
is ordinarily a general legacy, but there are lega- 
cies of quantity in the nature of specific legacies, 
as of so much money, with reference to a par¬ 
ticular fund tor payment. This kind of a legacy 
is called by the civilians, a demonstrative legacy. 

. ‘The courts in general are adverse from 
construing legacies to be specific: and the inten¬ 
tion of the testator, with reference to the thing 
bequeathed must be clear.* Chief Justice Fuller, 
then goes on to say: ‘These rules are considered 
and applied in well-nigh innumerable cases.* 
‘Many of them will l>e found cited in the notes 
to Ashburner v. Macguire. 2 W hite and Tudor s 
Leading Cases in Equity. Part 2. 4th Amer. Ed. 
and 4th London Fid., p. 600.* 

In Gilmer's Legatees v. Gilmer's Executors, 42 Ala¬ 
bama. p. 9. the Court said : 

“A liequest in these words, *f give to my brother 
T. (i. L. twenty thousand dollars in Confederate 
States Ponds.* is a general not a specific legacy, 
even though the testator had at the time of mak- 
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iii" the will, bonds of that class, in quantity equal 
to, or greater than the legacy given. This fact 
may be ground for an argument, and combined 
with other circumstances, may lead to the con¬ 
clusion that a specific legacy was intended, but 
cannot of itself change the class of legacies from 
general to specific.'' 

Same: “A ljequest to one. ‘of live thousand dol¬ 
lars in railroad bonds,’ is a general legacy, and if 
there is any deficiency of the kind of bonds, must 
be supplied out of the general assets of the estate.” 

In Norris et al. v. Executors of Thompson. 10 N. J. 
Equity, p. 2IS, the case presented was, a bill filed by con¬ 
sent to settle the construction of the will of John R. 
Thompson, dceased. Question of legacies being specific 
or general, 'file Inquests were to trustees under re¬ 
siduary clause of the will to distribute as follows: Clause 
1. to sisters, 2.V) shares of capital stock New York & 
Baltimore Transportation Co. (four of these), and, 
Clause 2, five bonds of one thousand dollars each of 
Delaware & Raritan Canal Co., and. Camden & Amboy 
R. R. & Transportation Co., etc. The Court used this 
language: 


“To constitute a specific legacy, the thing be¬ 
queathed must be specified and distinguished from 
the rest of the testator’s estate. To guard against 
an ademption or extinguishment of the legacy, 
contrary to the intention of the testator, the gen¬ 
eral leaning of the Court is against making the 
legacy specific. In the application of these prin¬ 
ciples, it is a settled rule of construction that a 
bequest of government securities, or shares in 
public companies, is not a specific bequest, unless 
there is a clear reference to the corpus of the 
fund." Citing, 1 Roper on Legacies, 211. 

“To make a legacy of such stocks or securities 
specific, there must l>e something upon the face 


of the will to individuate them, and to distinguish 
them from all others of the same kind. Thus 
the legacy may lx* rendered specific by the use 
of the term, *iny* stock, or the stock, or part of 
the stock now, 'in my possession,’ or. ‘standing 
in my name,' or. ‘owned by me.' or by directing 
it to be sold and converted into money, or by any 
other form of expression which clearly indicates 
the purpose of the testator to give the specific 
thing, and not to designate the quantity or spe¬ 
cies of the thing bequeathed." Citing, Roper on 
Legacies, 204. 

“And the mere possession by the testator, at 
the date of his will, of a larger amount of stocks 
or I Kinds than are bequeathed, will not make a 
liequest specific, when it is given generally of 
stocks, or of stocks in particular funds, without 
further explanation." Citing. Roper on Legacies. 
205. 

In the case of Blundel v. Pope ( New Jersey Chancery, 
Oct.. 1800), reported in 21 Atln. Reps., p. 458, the case 
involved construction of legacies given bv 3d, 8th, 13th, 
and 14th. clauses of the will, using this language: ‘T 
give and bequeath and devise to-bonds and mort¬ 

gages, or other securities, of the value of fifteen thou¬ 
sand dollars." The same language was used in all clauses 
of the will under discussion. Mr. Justice Pitney, now 
of the U. S. Supreme Court, held the legacies to l>e 
general and that the same would abate ratable if there 
was a deficiency. M e shall have occasion to notice this 
decision again later on. 

In Capron v. Capron, 6 Mackey (D. C.), p. 340, 
1888. it was held, that a bqeuest, 

“that the income from $8,000 in bonds of the 
Lnited States shall be set apart and appropriated." 
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is a general and not a specific legacy; the testator having 
at the time $12,000 in bonds of the United States, and 
disposing of $21,000 by the will. 

In Jackson v. YVesterfield, 61 How, Prac., p, 339 
( New York, 1881) : 

A testatrix directed that her executors should 
keep invested in government bonds the sum of 
$1 .‘>,000 and pay over the income therefrom to 
her husband from the time of her decease. Held, 
that this was not a specific gift of government 
bonds, although testatrix may have owned such 
at the time the will was made; and that bonds 
should lie purchased of the quantity that $15,000 
would have purchased at the time of the decease 
of testatrix; and that the income should be paid 
to the husband from the time of the decease of 
testatrix. 

We now come to the discussion of two cases decided 
by this Court, and which have a distinct bearing upon 
the issues involved in this appeal. The first is, Douglas 
v. Douglas, 13 D. C. Appeals, p. 21, 1898. In that case 
the tsetator, after making a specific devise of certain real 
estate, and two specific bequests, gave to his widow; 

“ten thousand dollars in registered U. S. bonds, 
and ten thousand dollars in lawful money, the 
latter to be derived from my other property, not 
mentioned in the foregoing.” 

This Court held the bequests of the bonds to be a spe¬ 
cific legacy, which is adeemed and destroved if the bonds 
are sold during the testator's lifetime. The Court so 
ruled, however, because of the peculiar and particular 
language used by the testator, and the fact that he made 
a bequest of the ten thousand dollars in money at the 
same time. In the course of the opinion, the Court used 
this language: 
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"It may l>e conceded that they establish the 
doctrine that a bequest generally of certain bonds 
and stocks, without further explanation and with¬ 
out more particularly referring to and marking 
the corpus of the identical bonds and stocks, does 
not amount to a specific legacy, even though, at 
the time of the execution of the will, the testator 
may, in fact have been, possessed of the bonds 
and stocks of that description to an equal amount 
or more. This doctrine was fully recognized in 
Maryland in a case where the Inquest was. ‘$8,000 
in Missouri States bonds’ (Drvden v. Owings, 
40 Md., -‘i.'tii). and has been maintained in the 
Dist. of Col. Capron v. Capron. tf Mackey. 340, 
345. At the same time, verv slight changes in 
the form of the bequest.—as, for example, the 
prefix of ‘my’—have lx?en regarded as sufficient 
to make the legacy specific. . . . ‘It may 

also he admitted that the leaning of the English 
decisions, followed generally in this country, has 
been toward a construction that would declare a 
legacy general rather than specific. The earlier 
cases especially, indicate, the rule to be to hold 
every legacy to l>e general, unless an intent to the 
contrary be either expressly shown in the words 
of the particular bequest, or made clearly to ap¬ 
pear from the whole of the will.* ’* 

In Plant v. Donaldson. 30 D. C. Appeals, p. 102 
( 1012). the testatrix devised all her real estate to trus¬ 
tees with directions to sell the same and. after con¬ 
verting into cash, to give the following legacies: 1, to 
her sister, F. B. Mclntire, the sum of $1,000; 2, Little 
Sisters of P(X»r, $500; 3. Home for Incurables. $500; 
4. Providence Hospital. $500, etc. etc. Chief Justice 
Sheppard, speaking, said: 

“A specific legacy is a l>equest of a particular 
thing, or a specified part of a testator’s prop¬ 
erty distinguished from all others of the same 
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kind. It the will indicates not the gift of the 
specified part of the estate, but its designation 
only as a certain interest or fund from which the 
bequest shall be primarily paid or satisfied, it is 
a demonstrative legacy. A legacy will not be 
construed to be specific unless the intention to 
make it such clearly appears." 

It was held that the liequests were specific from the 
whole intent of the testator’s will. 

It will be noticed, however, that in spite of this Court's 
ruling in these two cases, the Court t<x>k occa¬ 
sion to amply indorse the general and well recognized 
principles of law which differentiate between general and 
specific legacies. The final ruling of the Court in each 
instance, as to the bequests constituting specific legacies, 
was occasioned entirely from the particular or peculiar 
language used by the testator, or the particular circum¬ 
stances relative to the facts in each case. Hence these 
two cases are to be distinguished from the case now be¬ 
fore the Court, and cannot reasonably be considered 
rulings adverse to the contentions of appellants, and as 
furnishing a precedence that would deny them the relief 
they seek by this appeal. Counsel for the appellants 
feels certain, in view of the abundant authority cited, 
that there can lx* no doubt whatever as to these bequests 
in Mrs. Whedon’s will being general legacies. To note 
more decisions upon this point would be merely cumula¬ 
tive. It cannot be discovered in the language used by 
the testatrix, that any reference was made or intended to 
the bonds among the assets of her estate, otherwise 
proper and indicative language would undoubtedly have 
been used to show such an intent. How simple, if such 
a thing had been in mind, to say, “my bonds,” or. “from 
among my railroad bonds, or any simple set of words 
conveying such an intent. And in this connection we 
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cannot admit that any court has the power, rightfully 
used, to read into the will any such implied intent upon 
the part of the testator, unless such implied intent is en¬ 
tirely a reasonable presumption. In this case, we con¬ 
tend, the testatrix left general legacies to these appel¬ 
lants of “railroad bonds.” and when she said “railroad 
bonds” of the “face value of one thousand dollars,” and 
“tight thousand dollars.” she was merely indicating the 
kind of currency, or securities, in which these legacies 
should be paid. 

From these facts, and from this legal aspect of things, 
however, the said executors appear to have indulged 
themselves in a breadth of discretion entirely unwar¬ 
ranted and unjustifiable from any viewpoint we can as¬ 
sume. They not only assumed that they had power and 
discretion under the will to select l>onds from among 
the assets of decedent's estate, as though they were satis¬ 
fying specific legacies, but they arbitrarily selected very 
inferior bonds of low and depreciated market value, and 
other inferior, depreciated lxtnds that are not railroad 
bonds at all. Still not satisfied, these executors went 
further. They selected for other legatees named in the 
will, bonds appraised at more than par. and this despite 
the fact that the will may l>e searcheil in vain for any 
such discretion given to the executors. We refer to the 
legacies to Mrs. Carrie Chase (see page 4 of the account, 
two-thirds down the page), of “two railroad bonds of 
the face value of One Thousand ($1,000.00) Dollars 
each.” Clause Twelve ( 12 ) of the will ( Record, page 2— 
and Mrs. Warcissa Adams. Clause Thirteen (13), 
“two railroad bonds of the face value of One Thousand 
i.Si.000.00) each.” 

The lnnids set apart for these last two named legatees 
are appraised in the executors* account at forty ($40.00) 
dollars above face value for each bond, while the South- 
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ern Railway bonds designated for appellant, Helen Gird- 
ler. are appraised—four of them—at Twenty-Eight Hun¬ 
dred ($2,800.00) Dollars, which means three hundred 
($300.00) dollars less than face value for each one of 
the four bonds. The “Inter.-Met.” bonds are appraised 
as worth Seven Hundred Sixty ($700.00) Dollars each, 
or Two Hundred Forty ($240.00) Dollars less than par, 
or face value. Can any reasonable mind justify such 
inequitable and unwarranted discrimination as these ex¬ 
ecutors show in their first account, between legatees whom 
the testatrix treated exactly alike in the language she 
used toward each and all in her said will? Not only 
that, but the testatrix specifically refers to these appel¬ 
lants as the children of her half brother, Samuel K. 
Girdler, while she refers to Mrs. Chase and Mrs. Adams 
as her friends, yet the executors conceive it to he their 
prerogative to pick the plums from among all of dece¬ 
dent's bonds for her friends, while they reserve for dece¬ 
dent’s relatives bonds of much inferior market value. 
And for all of which unwarranted discrimination they 
have the sanction of the lower Court. Why? Is it to 
he presumed that a business woman—an investor in 
bonds to such an extent as the testatrix was—did not 
know that some of her lx>nds were of much higher mar¬ 
ket value than others? Are we to infer that all bonds 
were alike to her as long as they were stamped with an 
indicated face value? Such an inference is not in har¬ 
mony with the character and extent of her estate. Why 
then, if the testatrix intended to vest in the executors 
the necessary discretion for the unwarranted discrim¬ 
ination they have attempted to practice in their first ac¬ 
count. did she not use some sort of language to indicate 
at least a semblance of such discretion? If the executors 
have power and discretion to practice such an inequit- 
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able distribution as we now complain of. why would 
they not also have power and discretion, if they saw fit. 
to force these legatees to accept in satisfaction of their 
bequests, bonds of utterly defunct corporations, entirely 
devoid of market value? It amounts to practically the 
same thing. The discretion here attempted to be exer¬ 
cised by the executors has gone only a little short of 
that. We submit, in this connection, that the executors 
have overstepped all bounds of anything like reasonable 
discretion and have (apparently) intentionally selected 
inferior and depreciated bonds for these appellants, with¬ 
out any authority whatever to justify such a gross dis¬ 
crimination. The very least the) - might have done in all 
fairness, we submit, would have been to hold a drawing, 
or lottery of the bonds, to see who should be favored by 
chance and draw the bonds alxne par. and who should 
draw those of inferior value. This plan would at least 
have lx*en fair to all concerned; given each legatee an 
equal chance, and negative the charge of favoritism we 
have been compelled to make. This suggestion of a lot¬ 
tery is not a new idea, but on the contrary a rather com¬ 
mon practice in dealing with similar situations in refer¬ 
ence to bonds, particularly where a few bonds out of 
many are to lx.* redeemed. If any further proof of the 
absolute fairness of such a lottery is needed, we have 
onlv to mention the manner in which the candidates were 
drawn for military service by the officials of the \\ ar 
Department in furtherance of the selective draft law, 
and bv which we will raise a mightv army of Democracy. 
Kquality was the keynote in the enactment and opera¬ 
tion of the selective draft law. The same rule should 
be observed by these executors in satisfying ‘legacies 
where the testatrix treated all alike in the language she 
used toward each and all of them. Unfair discrimina¬ 
tion is repugnant to our ideals and always will lx*. 
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Once again, we repeat, that the testatrix has not used 
in her will any words whatever to indicate she intended 
these legacies to be satisfied out of the bonds among her 
estate, as though she were making specific bequests. The 
will is dated, June 5th, 1914. Suppose, for a moment, 
that there had been no bonds among decedent’s 
assets at the time of her death. Would the executors 
be justified under those circumstances, in going into the 
open market and purchasing any inferior, depreciated 
bonds at a price far below their indicated face value, 
with which to satisfy these bequests? What is there, in 
the language used by the testatrix, to indicate that she 
had these selected bonds in her actual possession at the 
time she executed her will? And if she did have them in 
possession at the time of making the will, she might have 
reduced them all to cash, or some other kind of securi¬ 
ties, before she died, in which case these legacies would 
be utterly defeated, if they are for a moment to be con¬ 
sidered specific, rather than general. 

If there had been no bonds among decedent’s assets 
at the time of her death, these executors would only 
have been justified in purchasing and tendering to these 
legatees, in satisfaction of their bequests, such securities 
as executors and trustees are authorized to invest in and 
buy, as fiduciaries, answerable to the Court for the con¬ 
duct of their trust. It is hardly to be presumed they 
would have the temerity to come into the Court below, 
and try to make the Probate Justice believe these de¬ 
preciated, inferior bonds were good securities—legal in¬ 
vestments—worthy to be purchased with trust funds un¬ 
der the authority and sanction of the Court. Our Courts 
are ever zealous to guard the investment of trust funds, 
wherever they sit. watchfully directing all fiduciaries, 
trustees, executors and administrators, and guardians. 
If the executors in this case could not rightfully and 
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consistently urge upon this Court that the bonds selected 
for these legatees are good securities, worthy of the 
Court’s sanction for investment by a trustee, a guardian, 
or an executor, with trust funds, how shall they be an¬ 
swered when they attempt to compel these legatees to 
accept “doubtful assets” from among decedent’s securi¬ 
ties, and in satisfaction of what are manifestly general 
legacies. This, it seems to us, is the yardstick by which 
to measure the character of the bonds they offer appel¬ 
lants. and when so measured, the securities must palpa¬ 
bly be found wanting. 

Believing, as we do. that this Court will clearly see 
these legacies as general legacies, the question asserts 
itself again—in what manner should they be satisfied? 
Are these legatees to appeal in vain from the ruling of 
the lower Court, that any inferior, depreciated bonds 
are good enough for them, regardless of their actual, 
appraised, market value, providing they have an indi¬ 
cated face value? Face value means very little when 
one is considering interest-bearing, long-time bonds. 
Face value merely denotes the denomination of the bond, 
but market value means everything. The former fact 
probably finds its exception in United States Govern¬ 
ment bonds, but for the usual run of investment bonds, 
face value has little significance. It surely does not 
stretch the imagination to contend that the testatrix in¬ 
tended by her will to give these appellants, her nieces 
and nephew, legacies of one thousand, eight thousand, 
and one thousand dollars, respectively; that when she 
made these legacies payable in bonds, without reference 
to any particular bonds, she was merely indicating the 
kind of currency (if we may use that word) in which 
the legacies should be paid. It would certainly seem 
that the imagination must go a great deal further to 
justify the unwarranted discrimination the executors are 
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attempting to practice here, when they endeavor to sat¬ 
isfy these legacies by selecting inferior, depreciated 
bonds from among decedent’s assets, without any such 
authority from the will itself, and, as we believe, without 
legal sanction in view of well considered cases Ixfore 
cited. 

In the case of Blundel v. Pope, hereinbefore cited 
(X. J. Chan., 18JH), reported only in 21 Atln. Reps., 
page the language used by the testator in that 

case was, “1 give and bequeath and devise to - 

bonds and mortgages, or other securities, of the value of 
fifteen thousand dollars.” Mr. Justice Pitney said, after 
declaring the bequests in the will to lx* general: “These 
legacies are payable in bonds and mortgages, or good 
securities, or in cash, if legatees are willing to accept 
same, iiexecutors should not force upon any legatee 
any doubtful assets, but should realize upon such." It 
is to be noted that the character of the bequests in that 
New Jersey case and in this case now before the Court 
are almost identical, and no less learned a jurist than 
Air. Justice Pitney issued the rebuke to the executors. It 
is quite evident from the record in this case that these 
executors are attempting to force upon these appellants 
“doubtful assets” in satisfaction of their legacies. 

It is respectfully and finally submitted, that the action 
of the lower Court should lx reversed in refusing to 
sustain the exceptions and objections of these appellants, 
and that the executors should be directed by this Court, 
to satisfy these legacies with good securities, worthy of 
investment by a fiduciary handling trust funds, or in 
cash, if the legatees are willing to accept cash in lieu 
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* Enoch A. Chase, 

J. Haviland Tompkins, Counsel for Appellants. 

Of Counsel. 
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BRIEF FOR APPELLEES. 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA. 


This is an appeal from the Supreme Court of the District 
of Columbia, sitting as a probate court, that court having over¬ 
ruled the exceptions and objections of the appellant legatees 
to the first account of the executors of the estate of Sarah J. 
Belknap, deceased. 


STATEMENT OF FACTS. 


The facts in this case, so far as a comprehensive considera¬ 
tion of the question presented by this appeal requires them to 
be stated, are briefly as follows: 

On the 20th day of May, 1015, Sarah J. Belknap Whedon 
died, leaving a will dated June 5, 11)14, to which was attached 
a codicil dated April lb, 1015, by the terms of which the appel¬ 
lant legatees were to receive bequests as provided by the sev¬ 
enth paragraph of the will (Rec., p. 2) and the fifth and sixth 
paragraphs of the codicil (Rec.. p. 5), as follows: 

“Seventh. I give, devise and bequeath to the three 
children of my halt-brother. Samuel K. Girdler. now 
deceased, as follows: To Amy K. Mayo, of Los An¬ 
geles. Cal., one railroad bond of the face value of One 
Thousand ($1,000.00) Dollars; to John L. Girdler, 
of Los Angeles, Cal., one railroad bond of the face 
value of One Thousand ($1,000.00) Dollars; to Helen 
Girdler, of Los Angeles. Cal., eight railroad bonds of 
the face value of One Thousand ($1,000.00) Dollars 
each. 

“Fifth. I give, devise and bequeath to my nephew, 
John L. Girdler, in addition to that already devised. 
Two (2) bonds of the Aetna Explosive Company of 
the face value of One Thousand ($1,000.00) Dollars 
each. 

“Sixth. 1 give, devise and bequeath to my niece. 
Helen Girdler, in addition to that already devised. Two 
(2) bonds of the Aetna Explosive Company of the 
face value of One Thousand ($1,000.00 ) Dollars each.” 

The bonds of the Aetna Explosives Company, as provided 
by paragraphs fifth and sixth of the codicil have already been 
distributed by the appellees and received and accepted by the 
appellants, but when the appellees tried to distribute six Inter¬ 
borough-Metropolitan and four Southern Railway bonds in 






satisfaction of paragraph seventh of the will (Rec., p. 2), the 
appellants refused to accept them and raised various exceptions 
to the first account of the executors, among which was the 
contention that the Inter-Met. bonds—as they are called in 
business circles—were not of the character which would com¬ 
ply with the terms of the will, because they were not in reality 
railroad bonds but were classed as Public Utility bonds; that 
even if they were called railroad bonds that they and the South¬ 
ern Railway bonds were not in compliance with the terms of 
of the will, because the official appraisement of the court had 
appraised them below par; that the executors had, in attempt¬ 
ing to distribute these bonds to these appellants, been guilty 
of unlawfully, inequitably, and unwarrantedly discriminating 
against these appellant legatees. 

The exceptions of these appellants, as well as those of other 
legatees, came on for hearing before Mr. Justice Stafford, who 
was at that time sitting in probate, who ruled that the execu¬ 
tors had not been guilty of discrimination, and the question 
of whether the so-called Inter-Met. bonds were railroad bonds 
within the meaning of the will was referred to William C. 
Taylor, Esq., Deputy Register of Wills, as a Special Master, 
to take testimony (Rec., p. 10), and who reported to the court 
(Rec., p. 12) as follows: 


“The Special Master, after carefully reviewing all 
of the proceedings had in this case, the evidence taken 
before the Special Master and the oral arguments of 
counsel, respectfully recommends to the court the fol¬ 
lowing : 

“1. That the exceptions filed by Enoch A. Chase, 
Esq., attorney for Amy K. Mayo, Helen Girdler 
and John L. Girdler, l>e sustained, and that the execu¬ 
tors be directed to distribute to the legatees railroad 
bonds at their face value, i. e., the value printed on the 
bonds. See Words and Phrases, page 2037.” 



To thi> rc*iK>ri of the Special Master these appellants ex¬ 
cepted, because it was recommended that these appellants be 
given “other bonds of the face value of one thousand dollars 
<$1,000), which shall be railroad bonds in fact and not street 
railway or other kinds of bonds. The legatees named herein 
contend that they are entitled to, under said will, railroad 
bonds of the value of one thousand, eight thousand, and one 
thousand dollars, respectively” (Rec., p. 13). 

'I'he report of the Special Master coming on for hearing, on 
April 2f>, 1017, the court decreed that the exceptions of these 
appellants Ik* overruled. 


ARGUMENT. 

It is respectfully submitted that the contention of the ap¬ 
pellants presents no new or novel questions for determination. 
It is the same old contention that has been heard ever since the 
enactment of 32 Henry VIII, that the testator didn’t mean what 
he said in his will but, rather, meant just what the appellants 
very much desire the will to mean—that is, in this case, that 
the testatrix wished to give the appellants the various sums of 
one thousand, eight thousand, and one thousand dollars, re¬ 
spectively. and that, although the testatrix designated railroad 
bonds, the terms of the will would be fully complied with if 
the appellees had paid the legacies in cash. 

The seventh paragraph of the will provides that the appel¬ 
lant legatees shall receive “one railroad bond of the face value 
of One Thousand ($1,000.00) Dollars; * * * one rail¬ 

road bond of the face value of One Thousand ($1,000.00) 
Dollars; * * * eight railroad bonds of the face value of 

One Thousand ($1,000.00) Dollars each” (Rec., p. 2). 

Could language be more concise? Could the testatrix have 

expressed her desire to give these appellant legatees railroad 

bonds anv more clearlv than she did? How otherwise could 
• * 
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she have made it plainer that site wanted them to have railroad 
bonds? It is beyond peradventure that the testatrix meant 
just what the language of her will implies, that these appel¬ 
lant legatees were to receive railroad bonds “of the face value 
of one thousand dollars.’* 

Among the assets of the estate there were one hundred and 
eigh:/-six (18<») bonds of different kinds and various face 
valu* Some were railroad bonds, some were public utility 
bond and some were industrial bonds. Some were denomi¬ 
nated one thousand dollar bonds, some were one hundred dol¬ 
lar bonds, and again some were fifty dollar bonds. 

The testatrix had full knowledge of her estate and its value. 
She had handled and directed it for years, and it had grown 
and increased under her skilful management. With her years 
of experience in financial matters, she knew that market valua¬ 
tions were constantly varying, up one day and down the next; 
she also knew that values of bonds were spoken of as of the 
amount printed on their face, and that is the way the authori¬ 
ties have designated their values. The learned justice in the 
court below stated very distinctly that “face value means the 
value printed on the face,” and counsel for the appellants ad¬ 
mits in his brief that “the court was not impressed with the 
merit of appellants’ contentions” to the contrary. Face value 
is what the interest is computed upon. 

In the case of The Security Trust Co. vs. Ford (75 Ohio 
St., 322) the trust company, as trustee in bankruptcy of the 
Columbia Telephone Manufacturing Co., a West Virginia 
corporation, doing business in Ohio, which has sold its stock 
at 50 per cent of its par value to all, brought action against 
Ford, who had paid only 30 per cent before the failure of the 
company, to recover the difference between the 30 per cent 
paid and the 50 per cent which Ford had agreed to pay. In 
discussing the case the court said : 

“Is the law determined by the constitution of the 


State of West \ irginia or by the will of the incorpo¬ 
rators of the corporation? First, what is the para¬ 
mount law of the State on the question? If the con¬ 
stitution declares the law. then it would follow that no 
other expression with regard to the matter in issue can 
have serious consideration. The language of that in¬ 
strument is: ‘The stockholders of all corporations 
shall be liable for the indebtedness of such 
corporations, to the amount of their stock subscribed 
and unpaid, and no more/ Naturally, one would sup¬ 
pose that this language creates a liability on the part of 
the subscriber to stock in the interest of creditors, and 
that the amount subscribed means the amount as ascer¬ 
tained by the par value of the stock, as fixed in the ar¬ 
ticles of incorporation. This construction is challenged 
by learned counsel for defendants in error, and the 
claim is that as the provision does not use the word 
‘par’ it cannot follow that par value is meant. True, 
the word ‘par* is not used, but no other term defining 
what is meant by the word ‘amount’ in the phrase 
‘amount of their stock subscribed’ is used. Par value 
means face value. As given by Hornier, the words 
‘are commonly used to indicate the face value of bonds 
or stock/ and everybody knows that it is a current 
phrase expressive of this idea.” 


In F.vans vs. Tillman (08 S. C., 2:18), which was brought 
to enjoin the governor of the State from entering into a con¬ 
tract for the sale of bonds, the court said: 


“In the effort to reach the true construction of the 
redemption act. the date is not without significance. 
It was ratified and became a law on December 22, 1802. 
onlv ten davs before January 1, 1803. At that time 
it could not be foreseen when the redemption could 
be effected. It might be immediately, and in that case 
there would be no interest, as the bonds by the act it¬ 
self were to bear interest only from ‘their issue.’ This 
was the situation when the act passed, containing the 
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words face value* of the bonds, and the question now 
is, what the framers of the act intended by the expres¬ 
sion ? As 1 understand it, that question in fairness must 
be determined not by constructions which have been 
given elsewhere and under different circumstances but 
by the redemption act itself, which, considered as a 
whole, is the law of the case. Thus considered, it is 
suggested with some confidence that the expression 
‘face value’ was used in this act to express the idea of 
denomination, the amount printed on the face of the 
bonds referred to. The precise expression ‘face value’ 
occurs five times in the act. * * * Now, we sup¬ 

pose that there cannot he the least doubt that in both 
these instances ‘face value’ meant the arithmetical num¬ 
ber printed on the face of the bonds and certificates, 
and nothing else.’’ 

In discussing the case of the Village of Fort Edward vs. 
Fish (156 N. Y., 303) the court said: 

“The legislature enacted that the bonds should not 
be ‘disposed of by such commissioners at less than the 
par value thereof.’ The first question presented for 
decision is, what is the meaning of the words ‘par 
value’ as thus used in the statute? ‘Par’ means equal, 
and par value means a value equal to the face of the 
bonds. A sale of bonds at par is a sale at the rate of a 
dollar in money for a dollar in bonds. This is the 
accepted meaning of the term in the mercantile world, 
which the legislature is presumed to have adopted in 
enacting the statute.” See also Robertson vs. Moses, 
15 N. D., 351: Hall vs. Royal Fraternal Union, 130 
Ga., 820; Supreme Council vs. Storey, 75 S. W., 901. 

In determining how legacies shall be paid we are confronted 
with the question. What was the intent oi the testatrix? 
Where the language is not clear or may be capable of various 
constructions, we must arrive at a conclusion by considering 


the character oi the corpus of the estate in conjunction with 
the terms of the will. For the purposes of this appeal, how¬ 
ever, we are only concerned with the seventh paragraph of 
the will, which is as follows: 


“Seventh. I give, devise and bequeath to the three 
children of my half-brother, Samuel K. Girdler, now de¬ 
ceased, as follows: To Amy K. Mayo, of Los Angeles, 
Cal., one railroad bond of the face value of One Thou¬ 
sand ($1,000.00) Dollars; to John L. Girdler, of Los 
Angeles. Cal., one railroad bond of the face value of 
One Thousand ($1,000.00) Dollars; to Helen Girdler, 
of Los Angeles, Cal., eight railroad bonds of the face 
value of One Thousand ($1,000.00) Dollars each’* 
( Rec.. p. 2). 


This brings us to a consideration of the character of the 
legacies. Clearly they were not specific legacies, for— 


“A specific legacy or devise is a gift of a particular, 
specified, and determined piece of property as distin¬ 
guished from a general gift. It differs from a general 
legacy in that it is not intended by testator to be paid 
out of his estate generally but is to be paid solely by 
delivering to the beneficiary the specific thing given by 
will” ( Page on Wills, 01*2). 


The learned counsel for the appellants contends that the 
legacies are general and, therefore, should be construed as 
meaning that it was the intent of the testatrix to give the ap¬ 
pellants the value of one thousand, eight thousand, and one 
thousand dollars, respectively. It is respectfully submitted 
that the language of the section of the will under which these 
appellants become beneficiaries is incapable of any such con¬ 
struction, as it says unequivocally “railroad bonds of the face 
value,” etc. This would seem to classify these particular be¬ 
quests not as specific or general but demonstrative and payable 
out of a particular part of the estate. 


“A demonstrative legacy is one which is general in 
its nature but which is made payable out of certain spec¬ 
ified property, either real or personal. * * * 

“A demonstrative legacy has been held to to be cre¬ 
ated by a gift which in its terms is apparently specific, 
where it is evidently given as a means of carrying out 
testator's intention of dividing his estate equally. De- 
onstrative legacies thus combine most of the advan¬ 
tages of both general and specific legacies. If the prop¬ 
erty out of which it is made payable is in existence, the 
demonstrative legacy is payable out of such fund before 
other legacies” (Page on Wills, 915, 910). 

The learned justice in the court below confirmed the report 
of the Special Master, which recommended “that the execu¬ 
tors be directed to distribute to the legatees (appellants) rail¬ 
road bonds at their face value, i. e., the value printed on the 
bonds” (Rec., p. 12). 

It is contended that the will should be construed as meaning 
that, although there were bonds among the assets of the estate 
which are classified as “railroad bonds” of the face value of 
one thousand dollars, yet, if they were not of the “value” of 
one thousand dollars each, the terms of the will would not be 
complied with by attempting to distribute them to these ap¬ 
pellants. 

Mr. Justice McKenna, in delivering the opinion of the court 
in McCaffrey vs. Manogue (196 U. S., 563), quoted from 
Cook vs. Holmes (11 Mass., 528), as follows: 

“The sole duty of the court in giving a construction 
is to ascertain the real intent and meaning of the tes¬ 
tator, which can better be gathered by adverting to the 
whole scope of the provisions made by him for the 
objects of his bounty than by confining their attention 
to one isolated paragraph, probably drawn up without 
a knowledge of technical words or without recollecting 
the advantage of using them.” 


9 



In the case of Smithsonian institution vs. Mcech (1(59 U. S., 
398), which was appealed from this honorable court, Mr. 
Justice Brewer, in delivering the opinion of the court, quoted 
from McElfresh vs. Schley (2 Gill., 181, 200), as follows: 

“It is only carrying out a plain intent of the testator 
and giving to the residuary devisee that which the tes¬ 
tator intended and forbidding the heir from taking the 
property not designed for him. From the earliest case 
on the subject the rule is that a man shall not take a 
benefit under a will and at the same time defeat the 
provi>ions of the instrument, if lie claims an interest 
under an instrument, he must give full effect to it, so 
far as he is able to do so. He cannot take what is 
devised to him and at the same time what is devised 
to another, although but for the will it would be his; 
hence lie is driven to his election to say which he will 
take.” 


And continuing, said: 

“The propositions thus laid down fully commend 
themselves to our approval. They are good law and 
good morals. Experience has shown that after the 
death of a testator unexpected difficulties arise, tech¬ 
nical rules of law are found to have been trespassed 
upon, contests are commenced wherein not infrequently 
are brought to light matters of private life that ought 
never to be made public and in respect to which the 
voice of the testator cannot be heard either in explana¬ 
tion or denial, and as a result the manifest intention 
of the testator is thwarted. It is not strange, in view 
of this, that testators have desired to secure compliance 
with their dispositions of property and have sought to 
incorporate provisions which should operate most |xn\ - 
ertullv to accomplish that result. And when a testator 
declares in his will that his several bequests are made 
upon the condition that the legatees acquiesce in the 
provisions of his will, the courts wisely hold that no 
legatee shall without compliance with that condition re- 
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ceive his bounty or be put in a position to use it in the 
elTort to thwart his expressed purposes.” 

And that calls attention to another provision of the will, as 
follows: 


“Twenty-eighth. I hereby will and direct that any 
legatee or beneficiary under this will who institutes, 
starts or maintains any legal action for the purpose of 
breaking this will or changing any of the terms or pro¬ 
visions herein, shall be deprived of the share devised 
to them, and such share shall revert to and become a 
part of the residue of my estate and be disposed of as 
already herein provided” (Rec., p. 3). 

It is respectfully submitted that this provision of the will 
makes all legacies contained therein conditional—conditioned 
against “changing any of the terms or provisions herein,” and 
provides a penalty for any effort to change the terms or char¬ 
acter of the legacies, which is the manifest endeavor in the 
case at bar. 


“A conditional legacy is a bequest the existence of 
which depends upon the happening or not happening of 
some uncertain event. The condition may be either 
precedent or subsequent” (Bouvier’s Law Dictionary). 

It is also complained that the appellees, as executors, in¬ 
equitably and unwarrantedly discriminated against these ap¬ 
pellants. because they distributed four bonds, which were ap¬ 
praised above par value, to other legatees and that they had 
no such authority. Children frequently quarrel over who had 
the big bite of the apple. When this question was raised in the 
court below, the learned justice dismissed it with the remark, 
“Oh, the executors have some discretion.” 

Surely, in paying legacies and distributing the assets of an 
estate of the character of this one someone must use discre- 
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tion. .someone must exercise judgment. Who. then, must it 
be? If all such questions had to be referred to the courts for 
decision, the courts would be overrun. But if they were so 
referred, the court could only exercise judicial discretion. 
Executors are named by testators to execute the wishes ex¬ 
pressed in the will, and unless some question of law is involved 
the courts have allowed executors, who by their appointment 
by the court become quasi court officers, to exercise a discre¬ 
tion in such matters. In the case at bar the executors had only 
five bonds at their disposal which were appraised above par. 
and they disposed of four of them, leaving one in the residuum, 
and it is submitted that these appellants have no just cause to 
complain because they did not receive them. 

For the foregoing reasons, it is respectfully submitted that 
there were no errors in the rulings of the court below in this 
case, and that its decree should be affirmed. 

All of which is respectfully submitted. 

Oliver A. Phelps. 

Counsel for Appellees. 

October II, 1011. 



